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Current Lopics. 


the so-called “ Ticket-scalping ” case, 


| N 
Judge Parker, was given in full in last week’s 
issue, 


the majority opinion, written by Chief 


There were also lengthy, interesting 
and learned dissenting opinions by Judges 
Bartlett and Martin, in which Gray, J., 
curred. Nothwithstanding Judge Martin 
opens his opinion with an apology, in which 


con- 


he fully recognizes the justice of the recent 
criticism upon the increase of “long and 





grounds it seems to us to be practically 
unanswerable. 

Judge Martin remarks, in his opinion, that 
the effect of the statute is to require railroad 
and steamboat companies to sell their own 
tickets in a manner that will render them 
responsible to the purchaser for any fraud 
or mistake that may be perpetrated or ma 
occur. He might have added: “ Unless such 
company sees fit to appoint an agent or 
agents, who are thus clothed with a power 
to sell tickets which is taken from all other 
citizens.” Thus, as Judge Parker shows, 
the buying and selling of tickets, of which 
the railroads complain, is not abolished; it 
is only condemned where the seller is not 
specially authorized to deal in tickets of 
transportation companies. Thus while the 
business is recognized as necessary, the right 
to engage in it is denied to the general pub- 
lic. A reading of Judge Bartlett’s dissent- 
ing opinion will disclose that he takes pains 
to emphasize the fact that no decision is 
reached on the question whether one who 
has purchased a ticket in good faith has been 


| deprived of his property without due process 
| of law when he is prohibited from selling his 


argumentative dissenting opinions in the | 


Court of Appeals,” there are exceptions to 
every rule, and this is surely one of them, 
for a more important question could hardly 
come before the court of last resort than is 
involved in the “ticket scalping ” case, and 
that being so, a full expression of the views 
of both sides will undoubtedly tend to clarify 
the question. even though, as in the present 
instance, the dissenting opinions together 
occupy considerably more space than that 


reading of all three, we are free to say that, 
in our opinion, while the question is not 
entirely free from difficulty, the majority 
opinion, although contrary to the views of 
the lower courts, and perhaps to the general 
trend of judicial opinion, is clearly right, and 
that the more deeply the question is studied 
in all its bearings the surer will the investi- 


gator be to reach such a conclusion. Judge 
Parker, in this case, has written a really 
masterful opinion. On _ constitutional 


Vor. 58 — No 24. 


After a careful , 


unused ticket. One does not have to read 
very sharply between the lines to see that 
on this question Judge Bartlett would have 
no difficultv in deciding that such prohibi- 
tion would be clearly unconstitutional. 
Some railroads redeem unused tickets issued 
by them (although there is alwavs more or 
less red tape about the process), while others 
may or may not do so. Tt seems to us that 
any statute which sought to prevent a pur- 
chaser of a ticket in good faith from dispos- 
ing of it to any person he chooses, would be 
clearly in derogation of constitutional guar- 
antees. Yet this is precisely what section 
615 of the Penal Code of New York proposes 
to do: for while the provision is clearlv aimed 
at the “ ticket scalpers,” it prohibits the sale. 
or offering for sale, of a ticket bv anv person, 


| wnless he is the authorized agent of the com- 


We are aware that the right 
of a jurchaser of a ticket. in good faith in- 
tending to use the same but unexnected|v 
prevented from doing so, to sell such ticket 


nanv issuing it. 


‘ was not directly involved in the present case. 
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but the fact that the appellant was a ticket | 
broker does not seem to us to be important | 
or material. He had parted with his money | 
in consideration of receiving the ticket, and | 
for the legislature to declare that he shall not | 
be permitted to dispose of it seems to us 
clearly an attempt to deprive him of his | 
property “without due process of law.” | 





The arrangements for the annual meeting | 
of the New York State Bar Association, to | 
be held in the city of Albany in January next, 
are rapidly approaching completion. It 
promises to be one of the most interesting 
and important meetings held in many years. 
To the great satisfaction of the members of 
the association, the Hon. Oliver Wendell 
Holmes, of the Supreme Judicial Court of 
Massachusetts, has accepted its invitation to 
deliver the annual address. It is needless 
for us to speak concerning Mr. Justice 
Holmes and his pre-eminent standing as a 
lawyer and a judge. His reputation as a 
scholar and jurist is national; and his ad- 
dresses are at all times replete with wisdom, 
well spoken and worthy of the closest atten- 
tion and study. We bespeak for Judge 
Holmes an attentive and appreciative audi- 
ence; and congratulate the members of the 
association that he has been willing, notwith- 
standing the weight of his judicial labors, 
and the fact that his court is then in contin- 
uous session, to gratify their desire to hear 
and to meet him, so that they may express 
to him in person their high appreciation of 
him as a judge anda man. The number of 
papers on live and interesting topics to be 
read exceeds those of anv other vear and 
give promise of most interesting and in- 
structive discussion. The committee on 
Law Reform will bring up the report of the 
commissioners of Code Revision and the 
draft of the Judiciary Law, topics of more 
than usual importance to the profession, and 
which should not be adopted until thev have 
been thoroughly considered and properly 
amended, if it is deemed advisable to approve 
of them in any event. The meeting will 
open at the City Hall on Tuesday, January 
17th, at two o’clock in the afternoon, at 
which time it is hoped and expected that the 








members will be in full attendance. The 
annual banquet will be held on Wednesday 
night, January 18th. The New York State 
Bar Association is composed of the leading 
lawyers of the State, and has at all times 
exerted a powerful influence for the good, 
both in raising the standard of the profession 
in the character, as well as in the higher 
education of its members, and in forwarding 
legislation for the public good and in defeat- 
ing that which, if passed, would be inimical 
to the public interests. The next meeting 
of the association will show that under the 
presidency of Ex-Attorney-General Rosen- 
dale it has not lost any of its old-time vigor 
and influence. 





Simultaneously with the announcement 
from New York of the resignation of Judge 
Morgan J. O’Brien from the bench of the 
Supreme Court, in the first district, comes 
the information that he is to succeed Gen. 
Benjamin F. Tracy in the well-known met- 
ropolitan law firm of Tracy, Boardman & 
Platt. General Tracy is to appear with 
former President Harrison as counsel for the 
United States in the Venezuelan case. He 
will resign early in the new year, and Judge 
O’Brien will succeed him, devoting himself 
especially to the work which Gen. Tracy has 
heretofore had in special charge as a mem- 
ber of the firm—that of appeal cases. 
When Gen. Tracy concludes his mission for 
the United States government he will re- 
enter the firm and he and Judge O’Brien will 
continue the partnership. It is of interest 
inside as well as outside the legal profession 
to recall the fact that the salary which Judge 
O’Brien now relinquishes is $17,500. While 
this sum looks large and would seem to be 


ample, even in the city of New York, for the 


services performed, as well as to maintain a 
Supreme Court judge in a manner befitting 
his position and obligations, social and other- 
wise, the fact that Judge O’Brien relin- 
quishes the high position for the purpose of 
resuming the practice of the profession 
shows not only the large opportunities for 
the very highest legal talent in the metropo- 
lis, but emphasizes the attainments and 
standing of Judge O’Brien, who is conced- 
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edly one of the most learned, able and pro- 
found legal authorities in the country. While 
ideally fitted for the bench, which he has 
signally honored, and which he leaves with 
the universal respect and esteem of lawyer 
and layman alike, he finds the obligations of 
family such as to demand his resignation in 
order to properly provide for those depend- 
ent upon him. 
resignation from the Pennsylvania Supreme 
bench, the retiring judge announcing that 
his resignation was solely due to the fact that 
he owed duties to his family and himself 


A somewhat similar case of 


which could not be ignored, is further proof 
of the tendency on the part of the highest 
class of jurist to leave or to avoid the bench, 
for the reason that while its honors may be 
superior, its emoluments are much inferior 
to those which may be obtained by the prac- 
tice of the profession which they have re- 
linquished. 


Poetry. “heaven-born maid,” has been 
demeaned, insulted, maligned, and in the 
verv last place one would expect —a court 
of justice. According to a statement, the 
truth of which is vouched for by one of the 
leading metropolitan journals, the attornev 
for the defendant, in a case in the Circuit 
Anderson, Ind., not long ago 
served notice that he should present his 
argument in verse, whereupon the attorneys 
for the plaintiff are said to have protested 
A heated argument over the 
risht to emplov poetry in law ensued. and, 


Court in 


indienantly. 


we are told. it-was concluded there were no 
nrecedents or statutes against such a method. 
The court. however. refused to let the case 


proceed on this basis. and it was postponed | 


until Taniwarv 2. T8a9. The account adds: 
“ The attornevs for the defendants still insist 
that they will present and arove their case 
in rhyme. and there seems to he no wav to 
head them off.” 
these attornevs. whose names. unfortinatelv 
are not disclosed. for thev ought to be ner- 


We are pleased to see that 


netuated in sone and storv. know their 


richts and knowine. dare maintain them 
Precedents acainst the use of noetrv in law 


The precedents are all the 


courts. indeed! 


other way. 


Not only have attorneys fre- 
quently invoked the aid of the Muses, but 
judges as well, even in their (to the unin- 
itiated layman) dry and technical opinions, 
often drop into poetry with a view of enforc- 
ing an argument or emphasizing a point. 
Only the other day, in a New York City 
court, a new precedent in the employment 
of poetry in law courts was established by 
Counsellor Mirabeau L. Towns, of Brook- 
lvn. This gentleman has on several occa- 
sions summed up a case in rhyme, but it was 
not until the particular occasion referred to 
that he had cross-examined a witness in 
rhyme. That the witness did not for some 
time recognize the fact may be proof of the 
consummate art with which it was done. 
Having succeeded so well in the cross-exam- 
ination, Mr. Towns determined to do his 
summing up in similar fashion, utilizing 
verbatim where possible the parts of the 
examination in which the rhyming had been 
most effective. The appreciation his effort 
met with was manifested after the conclusion 
of the case, when Justice Ward honored the 
poet with a request that the lines be dedi- 
cated to the court, and the jurors each asked 
foracopy. It will be seen that all poets are 
not without honor even in their own courts. 
For a further description of this cause celebre 
and a sample of Counsellor Towns’ poetry, 
we are indebted to the New York Sun: 


The case was that of Bridget Langin, a young 
woman who was injured at the Brooklyn end of 
the bridge on the night of Nov. 4, 1804, when 
she fell between a car and the station platform on 
leaving a bridge, train. It was the third trial of 
the case, which has already been through the 
Court of Appeals. Tt is stated that the law in the 
case was settled and that the issue was really 
merely a matter of the assessment of damages. 
The chief feature of the trial was the expert testi- 
mony of two opposing physicians, Dr. John G. 
Tohnson, a witness for the plaintiff. and Dr. 
Thomas W. Topham for the defense. Their tes- 
timony was flatly contradictory as to the injuries 
of the woman and their effect upon her. The 
iury made their choice, and awarded the plaintiff 
| $10,000 damages. Tt was Dr. Topham’s stetho- 

scone that furnished Mr. Towns with the inspira- 

tion for his rhyming cross-examination. The 
doctor had been emphatic in his declarations that 
the woman was not injured, declarations hased 
' upon an examination he had made of her, 
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although he acknowledged that she had told him 
where she was in pain and had winced under his 
touch. But the fact was settled, he said, by the 
stethoscope, which showed that she was sound 
and which could not go astray. 

“So you used the infallible stethoscope?” Mr. 
Towns asked. The doctor repeated that he had. 
“ And with that the woman couldn’t cope?” The 
doctor held that the testimony couldn’t prevail 
against it. He said that had there been any 
pleural trouble he could have heard it. “ One can 
hear a mangled pleura rattle?” asked the lawyer. 
The physician said emphatically yes. “ Hear as 
plain as guns in battle?” the lawyer pursued, and 
the doctor assented. Perhaps he began to be sus- 
Ppicious, but in answer to further questions as to 
what means he took to hear, he said that he 
applied his ear, and when Mr. Towns queried: 
“You put your ear upon her breast?” he nodded. 
The lawyer observed, “Surely a most delightful 
test,” and the game was out. There had been, 
however, much more than has here been given of 
the rhyming questioning, and Mr. Towns embod- 
ied the whole in his summing up, confining himself 
in the summing up to the testimony of the cross- 
examination. This is what he said to the jury: 


Expert Dr. Topham, what says he? 

“In consideration of a modest fee 

TI examined the plaintiff most carefully; 

I found no sign of pleurisy, 

I saw no more than I wanted to see. 

I laid my cheek upon her chest — 

It is a most delightful test: 

Then, if your ears are long like mine, 

And you have studied medicine, 

A mangled pleura’s rale and rattle 

You'll hear as plain as guns in battle. 

T looked her over carefully, 

T had to earn my expert’s fee; 

TI saw no more than TI wanted to see. 

Each of her ribs, or I’m no scholar, 

Was good and sound as ‘ daddy’s dollar.’ 

So when the poor creature ventured to cope 

With me, Dr. Topham, and my stethoscope, 

For her, you will see, there was little hope. 

She might scream in anguish till the end of her 
breath — 

My opinion, once formed, would hold unto death. 

She fell through a hole clear up to her arm: 

Yes. that’s quite a fall. but it did her no harm: 

Tn fact, if she’d fallen from Mount Chimborazo. 

T’d say she’s unhurt and continue to say so. 

Such a fall from such a height I’m free to observe 

Micht break all her ribs but ne’er injure a nerve. 

But T hope to he seized with the dance of St. Vitus 

Tf T found on the plaintiff intercostal neuritis. 

So vou micht just as well stop questioning me. 

T saw no more than T wanted to see. 

For I’m Dr. Topham and T made up mv mind 

Before T saw Bridget just what T would find. 





| 


| 





Such course is easy, it assists diagnosis 
And simplifies matters for doctors’ knives and 
doses.” 


Envious would-be poets who lack the fire 
or genius may attempt to disparage Mr. 
Towns’ efforts, and characterize his verse ag 
mere “doggerel,” but it won’t do. The 
verse quoted above seems to us a happy com- 
bination of rhyme and reason. We hope 
our poetical friends out in Indiana will by all 
means stand by their guns, stick to their 
rights, and set a precedent that shall serve 
for all time. The next thing we look for in 
the poetry line is a judge who will immortal- 
ize himself by writing an opinion in verse. 
How “weary, stale, flat and unprofitable ” 
would be this life of ours without a touch 
of poetry in it. “Make way for the Muses! 





Those minor but doubtless necessary 
functionaries known to our laws as justices 
of the peace, are not usually expected to be, 
nor as matter of fact are they, Cokes, Bacons, 
Blackstones or Chesterfields. They do not 
claim to possess a monopoly of legai knowl- 
edge or to be depositaries of the learning of 
the ages, albeit, as a rule, they serve a use- 
ful purpose, hold the scales of justice with 


| a fairly even hand, live up to their lights, 


earn their fees, and do no more harm than 
the law allows. Ordinarily the justice does 
not pass mediocrity, though occasionally 
one of these lesser lights of the law bursts 
out with meteor-like brilliancy. A case of 
the latter sort is called to our attention by a 
well-known firm of attorneys in an interior 
village of New York. For obvious reasons 
the identity of the village as well as of our 
informants will not be disclosed. We are 
assured that the facts are as stated; that the 
case — one for assault — was then actually 
on trial, and that the justice is a sober man. 
This is an exact copy of the minutes in the 
case: 


“ 


County-ss. 


“Mrs. 
“says that at 





of . being duly sworn 
, in said village and in said 





“CO. on the 27th. inst. one Joseph Rogers did 
“then and there Violently assault and beat her by 
“striking me with his fist and he knocked me 
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“down and grabbed her hand and cut my hand ows ol Wases. 
“ with his finger nail— — 
“ (signed) Mrs. aan, Insurance — Prorating Loss — Specific and 
“Sworn before me this 27th. Blanket Policies. —1n Chandler v. Insurance 


“day of Nov. 1897- 
ae Ce RR... 





“Nov. 27-89, prisoner arrested and brot before 
“me and with assault and Battery-pleads not 
“ guilty— cause adjourned to 1-2 10 oclock the 
“ 28th. inst. overruled.” 


With such an object-lesson it would be 
strange indeed if every one does not believe 
in the “ policy of expansion ” — at least the 
expansion of knowledge on the part of jus- 
tices of the peace, in the State of New York, 
in this year of grace, 1898. 


The new bankruptcy rules adopted by the 
Supreme Court of the United States under 
the provisions of the National Bankruptcy 
Act of July 1, 1898, which were promulgated 
by the court on Monday, November 28, are 
published in full in this issue. The rules go 
1899, and all pro- 
ceedings heretofore taken substantially in 
conformity with the provisions of the act and 
the regulations of 1867, so far as practicable, 
will be upheld. 


into force on January 2, 


We give in this issue an interesting biog- 
raphy of the Hon. Austin Smith, of West- 
field, Chautauqua county, N. Y., written by 
his law partner and son-in-law, W. D. Ten- 
nant, Esq. Mr. Smith, if he lives until 
March 16th next, will be 95 years old — 
truly a remarkable age. His record of sixty- 
six years’ active practice at the bar, as sur- 
rogate of Chautauqua county and as member 
of the legislature is probably unique, and 
what is still more notable, he is in the pos- 
session of all his faculties, enjoying a ripe old 
age, full of years and of honors, with a good 
prospect of reaching the “century mark.” 
The ALBANY LAw JourRNAL, of which Mr. 
Smith has been for many years a reader, 
extends its heartiest congratulations. 





Judge Parry, who was shot by a prisoner whom 
he was sentencing, in open court, in July last, has 
resumed his duties at the Manchester Court. 
His honor has made good progress towards re- 





Company oi North America, decided by the Su- 
preme Court of Vermont, in June, 1898 (41 Atl. 
Kep. 502), it appeared that an insured carried two 
specific policies and one blanket policy. The 
iormer covered three items, each insured for stated 
sums. The loss was total, and was less than the 
total insurance, 

It was held that the blanket policy should be 
reduced to a specific one (the others, by their 
terms, could not be made blanket policies) by the 
proportion, as the value of the whole property is 
to the whole blanket insurance, so is the value of 
each of the items to the insurance on each, and 
each company should pay in the ratio that the 
amount of its policy bears to the total insurance. 

The court said: * The plaintiff held a fire insur- 
ance policy in the defendant company, covering 
specific sums on three items, viz.: $562.50 on item 
a, $612.50 on item b, $325 on item c. He held in 
the Home Company a like policy for $262.50 on 
item a, $375 on item b, and $112.50 on item c. 
He held policies in the Lloyds Association for 
$12,700, called * blanket policies,’ insuring the same 
property as one item. The property was totally 
destroyed, the loss being the full value, and was 
less than the total amount of insurance. The loss 
on the respective items was as follows: $3,491.48 
on item a, $6,230.37 on item b, and $2,014.70 on 
item c. The question presented is, What propor- 
tion of the loss shall the respective companies pay? 
The rule which must be applied to determine this 
is a legal, just and equitable one, and is found in 
the policies. It is that each company shall pay 
such proportion of the loss as the sum insured by 
it bears to the total insurance. The difficulty in 
adjusting the proportion which each company 
shall pay arises from the fact that some of the 
policies are specific and others blanket. As, by 
the terms of the specific policies, they cannot be 
converted into blanket policies, it necessarily fol- 
lows that the only way in which the loss can be 
adjusted is to turn the blanket policies into spe- 
cific ones, i. e., determine how much of the full 
amount of a blanket policy shall be apportioned 
to each of the three respective items, according to 
their respective values. The value of the items, 
as shown by the loss, is as follows: Item a, 
$3,491.48; item b, $6,230.37; item c, $2,014.70= 
$11,736.55. Apportioning the amount of the 
blanket policies — $12,700 — upon the amount of 
the loss by using the proportion, as the value of the 
whole property is to the whole blanket insurance, so 
is the value of each item to the insurance on each 
item, we find the insurance on each item to be, 
item a, $3,778.09; item b, $6,741.82; item c, $2,180.09 
= $12,700 — and the total amount of the insurance 


covery, but still suffers from shock to the system. | upon each item to be, item a, $4,603.09; item b, 
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$7,729.32; item c, $2,617.59. As each company 
pays in the ratio that the amount of its policy 
bears to the total amount of insurance, the defend- 
ant is liable in respect to item a, $426.66; item b, 
$493.73; item c, $250.14 = $1,170.53 — the amount 
for which judgment was entered below. The 
judgment was correct, and is affirmed. 


‘ 
a + —_ 


GENERAL ORDERS IN.BANKRUPTCY. 


PROMULGATED BY THE SUPREME COURT OF THE 
Unitep States, Nov. 28, 1808. 





N pursuance of the powers conferred by the 
Constitution and laws upon the Supreme Court 

of the United States, and particularly by the act 
of congress approved July 1, 1898, entitled “ An 
act to establish a uniform system of bankruptcy 
throughout the United States,” it is ordered, on 
the 28th day of November, 1808, that the following 
rules be adopted and established as General Orders 
in Bankruptcy, to take effect on the first Monday, 
being the second day, of January, 1899. And it 
is further ordered that all proceedings in bank- 
ruptcy had before that day, in accordance with 
the act last aforesaid, and being in substantial con- 
formity either with the provisions of these gen- 
eral orders, or else with the general orders estab- 
lished by this court under the bankrupt act of 


1867 and with any general rules or special orders | 


of the courts in bankruptcy, stand good, subject, 
however, to such further regulation by rule or 
order of those courts as may be necessary or 
proper to carry into force and effect the bankrupt 
act of 1898 and the general orders of this court. ? 


I. Docket. 


The clerk shall keep a docket, in which the 
cases shall be entered and numbered in the order 
in which they are commenced. It shall contain 
a memorandum of the filing of the petition and 
of the action of the court thereon, of the reference 


of the case to the referee, and of the transmission | 


by him to the clerk of his certified record of the 
proceedings, with the dates thereof, and a memor- 
andum of all proceedings in the case except those 
duly entered on the referee’s certified record afore- 
said. The docket shall be arranged in a manner 
convenient for reference, and shall at all times be 
open to public inspection. 


II. Filing of Papers. 


The clerk or the referee shall indorse on each 
paper filed with him the day and hour of filing, 
and a brief statement of its character. 


III. Process. 


All process, summons and subpcenas shall issue 
out of the court, under the seal thereof, and be 








tested by the clerk; and blanks, with the signature 
of the clerk and seal of the court, may, upon appli- 
cation, be furnished to the referees. 


IV. Conduct of Proceedings. 


Proceedings in bankruptcy may be conducted 
by the bankrupt in person in his own behalf, or 
by a petitioning or opposing creditor; but a cred- 
itor will only be allowed to manage before the 
court his individual interest.. Every party may 
appear and conduct the proceedings by attorney, 
who shall be an attorney or counsellor author- 
ized to practice in the circuit or district court. 
The name of the attorney or counsellor, with his 
place of business, shall be entered upon the docket, 
with the date of the entry. All papers or proceed 
ings offered by an attorney to be filed shall be 
indorsed as above required, and orders granted 
on motion shall contain the name of the party or 
attorney making the motion. Notices and orders 
which are not, by the act or by these general 
orders, required to be served on the party person- 
ally may be served upon his attorney. 


V. Frame of Petitions. 


All petitions and the schedules filed therewith 
shall be printed or written out plainly, without 
abbreviation or interlineation, except where such 
abbreviation and interlineation 
purpose of reference. 


may be for the 


Vi. Petitions in Different Districts. 


In case two or more petitions shall be filed 
against the same individual in different districts, 
the first hearing shall be had in the district in 
which the debtor has his domicil, and the petition 
may be amended by inserting an allegation of an 
act of bankruptcy committed at an earlier date 
than that first alleged, if such earlier act is 
charged in either of the other petitions; and in 
case of two or more petitions against the same 
partnership in different courts, each having juris- 
diction over the case, the petition first filed shall 
be first heard, and may be amended by the inser- 
tion of an allegation of an earlier act of bank- 
ruptcy than that first alleged, if such earlier act is 
charged in either of the other petitions; and, in 
either case, the proceedings upon the other peti- 
tions may be stayed until an adjudication is made 
upon the petition first heard; and the court which 
makes the first adjudication of bankruptcy shall 
retain jurisdiction over all proceedings therein 


until the same shall be closed. In case two or 


more petitions shall be filed in different districts 
by different members of the same partnership for 
an adjudication of the bankruptcy of said partner- 
ship, the court in which the petition is first filed. 
having jurisdiction, shall take and retain jurisdic- 
tion over all proceedings in such bankruptcy until 
the same shall be closed; and if such petitions 
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shall be filed in the same district, action shall be 
first had upon the one first filed. But the court 
so retaining jurisdiction shall, if satisfied that it is 
for the greatest convenience of parties in interest 
that another of said courts should proceed with 
the cases, order them to be transferred to that 
court, 


Vil. Priority of Petitions. 


Whenever two or more petitions shall be filed 





} 
| 





by creditors against a common debtor, alleging | 
separate acts of bankruptcy committed by said | 


debtor on different days within four months prior 
to the filing of said petitions, and the debtor shall 
appear and show cause against an adjudication of 
bankruptcy against him on the petitions, that peti- 
tion shall be first heard and tried which alleges 
the commision of the earliest act of bankruptcy; 
and in case the several acts of bankruptcy are 
alleged in the different petitions to have been com- 
mitted on the same day, the court before which 
the same are pending may order them to be con- 
solidated, and proceed to a hearing as upon one 
petition; and if an adjudication of bankruptcy be 
made upon either petition, or for the commission 
of a single act of bankruptcy, it shall not be neces- 
sary to proceed to a hearing upon the remaining 
petitions, unless proceedings be taken by the 
debtor for the purpose of causing such adjudica- 
tion to be annulled or vacated. 


VIII. Proceedings in Partnership Cases. 


Any member of a partnership, who refuses to 
join in a petition to have the partnership declared 
bankrupt, shall be entitled to resist the prayer of 
the petition in the same manner as if the petition 
had been filed by a creditor of the partnership, 
and notice of the filing of the petition shall be 
given to him in the same manner as provided by 
law and by these rules in the case of a debtor 
petitioned against; and he shall have the right to 
appear at the time fixed by the court for the hear- 
ing of the petition, and to make proof, if he can, 
that the partnership is not insolvent or has not 
committed an act of bankruptcy, and to make all 
defenses which any debtor proceeded against is 
entitled to take by the provisions of the act; and in 
case an adjudication of bankruptcy is made upon 
the petition, such partner shall be required to file 
a schedule of his debts and an inventory of his 
property in the same manner as is required by the 
act in cases of debtors against whom adjudication 
of bankruptcy shall be made. 


IX. Schedule in Involuntary Bankruptcy. 


In all cases of involuntary bankruptcy in which 
the bankrupt is absent or cannot be found, it shall 
be the duty of the petitioning creditor to file, 
within five days after the date of the adjudication, 
a schedule giving the names and places of resi- 








dence of all the creditors of the bankrupt, accord- 
ing to the best information of the petitioning 
creditor. If the debtor is found, and is served 
with notice to furnish a schedule of his creditors 
and fails to do so, the petitioning creditor may 
apply for an attachment against the debtor, or may 
himself furnish such schedule as aforesaid. 


X. Indemnity for Expenses. 


Before incurring any expenses in publishing or 
mailing notices, or in traveling, or in procuring 
the attendance of witnesses, or in perpetuating 
testimony, the clerk, marshal or referee may 
require, from the bankrupt or other person in 
whose behalf the duty is to be performed, indem- 
nity for such expense. Money advanced for this 
purpose by the bankrupt or other person shall be 
repaid him out of the estate as part of the cost of 
administering the same. 


XI. Amendments. 

The court may allow amendments to the peti- 
tion and schedules on application of the petitioner. 
Amendments shall be printed or written, signed 
and verified, like original petitions and schedules. 
If amendments are made to separate schedules, 
the same must be made separately, with proper 
references. In the application for leave to amend, 
the petitioner shall state the cause of the error in 
the paper originally filed. 


XII. Duties of Referee. 


1. The order referring a case to a referee shall 
name a day upon which the bankrupt shall attend 
before the referee; and from that day the bank- 
rupt shall be subject to the orders of the court in 
all matters relating to his bankruptcy, and may 
receive from the referee a protection against 
arrest, to continue until the final adjudication on 
his application for a discharge, unless suspended 
or vacated by order of the court. A copy of the 
order shall forthwith be sent by mail to the ref- 
eree, or be delivered to him personally by the 
clerk or other officer of the court. And thereafter 
all the proceedings, except such as are required 
by the act or by these general orders to be had 
before the judge, shall be had before the referee. 

2. The time when and the place where the 
referee shall act upon the matters arising under 
the several cases referred to them shall be fixed 
by special order of the judge, or by the referee; 
and at such times and places the referees may 
perform the duties which they are empowered by 
the act to perform. 

3. Applications for a discharge, or for the 
approval of a composition, or for an injunction 
to stay proceedings of a court or officer of the 
United States or of a State, shall be heard and 
decided by the judge. But he may refer such an 
application, or any specified issue arising thereon, 
to the referee to ascertain and report the facts. 
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XIII. Appointment and Removal of Trustee. 


The appointment of a trustee by the creditors 
shall be subject to be approved or disapproved 
by the referee or by the judge; and he shall be 
removable by the judge only. 


XIV. No Official or General 7 rustee. 
No official trustee shall be appointed by the 
court, nor any general trustee to act in classes of 
cases, 


XV. Trustee not Appointed in Certain Cases. 


If the schedule of a voluntary bankrupt dis- 
closes no assets, and if no creditor appears at the 
first meeting, the court may, by order setting out 
the facts, direct that no trustee be appointed; but 
at any time thereafter a trustee may be appointed, 
if the court shall deem it desirable. Ii no trustee 
is appointed as aforesaid, the court may order 
that no meeting of the creditors other than the 
first meeting shall be called. 


XVI. Notice to Trustee of his Appointment, 


It shall be the duty of the referee, immediately 
upon the appointment and approval of the trustee, 
to notify him in person or by mail of his appoint- 
ment; and the notice shall require the trustee 
forthwith to notify the referee of his acceptance 
or rejection of the trust, and shall contain a state- 
ment of the penal sum of the trustee’s bond. 


XVII. Duties of Trustee. 


The trustee shall, immediately upon entering 
upon his duties, prepare a complete inventory of 
all the property of the bankrupt that comes into 
his possession. The trustee shall make report to 
the court, within twenty days after receiving the 
notice of his appointment, of the articles set off 
to the bankrupt by him, according to the pro- 
visions of the forty-seventh section of the act, 
with the estimated value of each article, and any 
creditor may take exceptions to the determination 
of the trustee within twenty days after the filing 
of the report. The referee may require the excep- 
tions to be argued before him, and shall certify 
them to the court for final determination at the 
request of either party. In case the trustee shall 
neglect to file any report or statement which it is 
made his duty to file or make by the act, or by 
any general order in bankruptcy, within five days 
after the same shall be due, it shall be the duty of 
the referee to make an order requiring the trus- 
tee to show cause before the judge, at a time 
specified in the order, why he should not be 
removed from office. The referee shall cause a 
copy of the order to be served upon the trustee 
at least seven days before the time fixed for the 
hearing, and proof of the service thereof to be 
delivered to the clerk. All accounts of trustees 














shal] be referred as of course to the referee ior 
audit, unless otherwise specially ordered by the 
court. 


XVIII. Sale of Property. 


1. All sales shall be by public auction unless 
otherwise ordered by the court. 

2. Upon application to the court, and for good 
cause shown, the trustee may be authorized to 
sell any specified portion of the bankrupt’s estate 
at private sale; in which case he shall keep an 
accurate account of each article sold, and the 
price received therefor, and to whom sold; which 
account he shall file at once with the referee. 

3. Upon petition by a bankrupt, creditor, re- 
ceiver or trustee, setting forth that a part or the 
whole of the bankrupt’s estate is perishable, the 
nature and location of such perishable estate, and 
that there will be loss if the same is not sold 
immediately, the court, if satisfied of the facts 
stated and that the sale is required in the interest 
of the estate, may order the same to be sold, with 
or without notice to the creditors, and the pro- 
ceeds to be deposited in court. 


XIX. Accounts of Marshal. 


The marshal shall make return, under oath, of 
his actual and necessary expenses in the service 
of every warrant addressed to him, and for custody 
of property, and other services, and other actual 
and necessary expenses paid by him, with vouchers 
therefor whenever practicable, and also with a 
statement that the amounts charged by him are 
just and reasonable. 


XX. Papers Filed after Reference. 


Proofs of claims and other papers filed subse- 
quently to the reference, except such as call for 
action by the judge, may be filed either with the 
referee or with the clerk. 


XXI. Proof of Debts. 


1. Depositions to prove claims against a bank- 
rupt’s estate shall be correctly entitled in the court 
and in the cause. When made to ‘prove a debt 
due to a partnership, it must appear on oath that 
the deponent is a member of the partnership; 
when made by an agent, the reason the deposition 
is not made by the claimant in person must be 
stated; and when made to prove a debt due to a 
corporation, the deposition shall be made by the 
treasurer, or, if the corporation has no treasurer, 
by the officer whose duties most nearly correspond 
to those of treasurer. Depositions to prove debts 


existing in open account shall state when the debt 
became or will become due; and if it consists of 
items maturing at different dates the average due 
date shall be stated, in default of which it shall 
not be necessary to compute interest upon it. All 
such depositions shall contain an averment that 
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no note has been received for such account, nor 
any judgment rendered thereon. Proofs of debt 
received by any trustee shall be delivered to the 
referee to whom the cause is referred. 

2. Any creditor may file with the referee a 
request that all notices to which he may be entitled 
shall be addressed to him at any place, to be des- 
ignated by the post-office box or street number, 
as he may appoint; and thereafter, and until some 
other designation shall be made by such creditor, 
all notices shall be so addressed; and in other 
cases notices shall be addressed as specified in 
the proof of debt. 

3. Claims been assigned before 
proof shall be supported by a deposition of the 
owner at the time of the commencement of pro- 
ceedings, setting forth the true consideration of 
the debt and that it is entirely unsecured, or if 
secured, the security, as is required in proving 
Upon the filing of satisfactory 
proof of the assignment of a claim proved and 
entered on the referee’s docket, the referee shall 
immediately give notice by mail to the original 
claimant of the filing of such proof of assignment; 
and, if no objection be entered within ten days, or 
within further time allowed by the referee, he shall 
make an order subrogating the assignee to the 
original claimant. If objection be made, he shall 
proceed to hear and determine the matter. 


which have 


secured claims. 


4. The claims of persons contingently liable for 
the bankrupt may be proved in the name of the 
creditor when known by the party contingently 
liable. When the name of the creditor is unknown, 
such claim may be proved in the name of the party 
contingently liable; but no dividend shall be paid 
upon such claim, except upon satisfactory proof 
that it will diminish pro tanto the original debt. 

5. The execution of any letter of attorney to 
represent a creditor, or of an assignment of claim 
after proof, may be proved or acknowledged 
before a referee, or a United States commissioner, 
or a notary public. When executed on behalf of 
a partnership or of a corporation, the person exe- 
cuting the instrument shall make oath that he is 
a member of the partnership, or a duly authorized 
officer of the corporation on whose behalf he acts. 
When the person executing is not personally 
known to the officer taking the proof or acknowl- 
edgment, his identity shall be established by satis- 
factory proof. 

6. When the trustee or any creditor shall desire 
the re-examination of any claim filed against the 
bankrupt’s estate, he may apply by petition to the 
referee to whom the case is referred for an order 
for such re-examination, and thereupon the referee 
shall make an order fixing a time for hearing the 
petition, of which due notice shall be given by 
mail addressed to the creditor. At the time ap- 
pointed the referee shall take the examination of 
the creditor, and of any witnesses that may be 


such examination that the claim ought to be 
expunged or diminished, the referee may order 
accordingly. 


XXII. Taking of Testimony. 


The examination of witnesses before the referee 
may be conducted by the party in person or by 
his counsel or attorney, and the witnesses shall be 
subject to examination and cross-examination, 
which shall be had in conformity with the mode 
now adopted in courts of law. A deposition taken 
upon an examination before a referee shall be 
taken down in writing by him, or under his direc- 
tion, in the form of narrative, unless he deter- 
mines that the examination shall be by question 
and answer. When completed it shall be read 
over to the witness and signed by him in the pres- 
ence of the referee. The referee shall note upon 
the deposition any question objected to, with his 
decision thereon; and the court shall have power 
to deal with the costs of incompetent, immaterial 
or irrelevant depositions, or parts of them, as may 
be just. 


XXIII. Orders of Referee. 


In all orders made by a referee, it shall be re- 
cited, according as the fact may be, that notice 
was given and the manner thereof; or that the 
order was made by consent; or that no adverse 
interest was represented at the hearing; or that 
the order was made after hearing adverse interests. 


XXIV. Transmission of Proved Claims to Clerk. 


The referee shall forthwith transmit to the clerk 
a list of the claims proved against an estate, with 
the names and addresses of the proving creditors. 


XXV. Special Meeting of Creditors. 


Whenever, by reason of a vacancy in the office 
of trustee, or for any other cause, it becomes 
necessary to call a special meeting of the credit- 
ors in order to carry out the purposes of the act, 
the court may call such a meeting, specifying in 
the notice the purpose for which it is called. 


XXVI. Accounts of Referee. 


Every referee shall keep an accurate account of 
his traveling and incidental expenses, and of those 
of any clerk or other officer attending him in the 
performance of his duties in any case which may 
be referred to him; and shall make return of the 
same under oath to the judge, with proper vouch- 
ers when vouchers can be procured, on the first 
Tuesday in each month. 


XXVII. Review by Judge. 


When a bankrupt, creditor, trustee or other per- 
son shall desire a review by the judge of any order 





called by either party, and if it shall appear from 





made by the referee, he shall file with the referee 
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his petition therefor, setting out the error com- 


of the evidence relating thereto, and the finding 
and order of the referee thereon. 


XXVIII. Redemption of Property and Compound- 
ing of Claims. 


Whenever it may be deemed for the benefit of 
the estate of a bankrupt to redeem and discharge 
any mortgage or other pledge, or deposit or lien, 
upon any property, real or personal, or to relieve 
said property from any conditional contract, and 
to tender performance of the conditions thereof, 
or to compound and settle any debts or other 
claims due or belonging to the estate of the bank- 
rupt, the trustee, or the bankrupt, or any creditor 
who has proved his debt, may file his petition 
therefor; and thereupon the court shall appoint 
a suitable time and place for the hearing thereof, 
notice of which shall be given as the court shall 
direct, so that all creditors and other persons inter- 
ested may appear and show cause, if any they have, 
why an order should not be passed by the court 
upon the petition authorizing such act on the part 
of the trustee. 


XXIX. Payment of Moneys Deposited. 


No moneys deposited as required by the act 
shall be drawn from the depository unless by check 
or warrant, signed by the clerk of the court, or by 
a trustee, and countersigned by the judge of the 
court, or by a referee designated for that purpose, 
or by the clerk or his assistant under an order 
made by the judge, stating the date, the sum, and 
the account for which it is drawn; and an entry of 
the substance of such check or warrant, with the 
date thereof, the sum drawn for, and the account 
for which it is drawn, shall be forthwith made in 
a book kept for that purpose by the trustee or his 
clerk; and all checks and drafts shall be entered in 
the order of time in which they are drawn, and 
shall be numbered in the case of each estate. A 
copy of this general order shall be furnished to 
the depository, and also the name of any referee 
or clerk authorized to countersign said checks. 


XXX. Imprisoned Debtor. 


If, at the time of preferring his petition, the 
debtor shall be imprisoned, the court, upon appli- 
cation, may order him to be produced upon habeas 
corpus, by the jailer or any officer in whose cus- 
tody he may be, before the referee, for the purpose 
of testifying in any matter relating to his bank- 
ruptcy; and, if committed after the filing of his 
petition upon process in any civil action founded 
upon a claim provable in bankruptcy, the court 
may, upon like application, discharge him from 
such imprisonment. If the petitioner, during the 
pendency of the proceedings in bankruptcy, be 





arrested or imprisoned upon process in any civil 
plained of; and the referee shall forthwith certify 
to the judge the question presented, a summary | 


action, the district court, upon his application, 
may issue a writ of habeas corpus to bring him 
before the court to ascertain whether such process 
has been issued for the collection of any claim 
provable in bankruptcy, and if so provable he shall 
be discharged; if not, he shall be remanded to the 
custody in which he may lawfully be. Before 
granting the order for discharge the court shall 
cause notice to be served upon the creditor or his 
attorney, so as to give him an opportunity of 
appearing and being heard before the granting oi 
the order. 


XXXI1. Petition for Discharge. 


The petition of a bankrupt for a discharge shall 
state concisely, in accordance with the provisions 
of the act and the orders of the court, the proceed- 
ing in the case and the acts of the bankrupt. 


XXXII. Opposition to Discharge or Composition. 


A creditor opposing the application of a bank- 
rupt for his discharge, or for the confirmation of 
a composition shall enter his appearance in oppo- 
sition thereto on the day when the creditors are 
required to show cause, and shall file a specifica- 
tion in writing of the grounds of his opposition 
within ten days thereafter, unless the time shall be 
enlarged by special order of the judge. 


XXXIII. Arbitration. 


Whenever a trustee shall make application to 
the court for authority to submit a controversy 
arising in the settlement of a demand against a 
bankrupt’s estate, or for a debt due to it, to the 
determination of arbitrators, or for authority to 
compound and settle such controversy by agree- 
ment with the other party, the application shall 
clearly and distinctly set forth the subject-matter 
of the controversy, and the reasons why the trus- 
tee thinks it proper and most for the interest of 
the estate that the controversy should be settled 
by arbitration or otherwise. 


XXXIV. Costs in Contested Adjudications. 


“In cases of involuntary bankruptcy, when the 
debtor resists an adjudication, and the court, after 
hearing, adjudges the debtor a bankrupt, the peti- 
tioning creditor shall recover, and be paid out of 
the estate, the same costs that are allowed to a 
a party recovering in a suit in equity; and if the 
petition is dismissed, the debtor shall recover like 
costs against the petitioner. 


XXXV. Compensation of Clerks, Referees and 
Trustees. 











1. The fees allowed by the act to clerks shall 
| be in full compensation for all services performed 
by them in regard to filing petitions or other 
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papers required by the act to be filed with them, 
or in certifying or delivering papers or copies of 
records to referees or other officers, or in receiv- 
ing or paying out money; but shall not include 
copies furnished to other persons, or expenses 
necessarily incurred in publishing or 
notices or other papers. 

2. The compensation of referees, prescribed by 
the act, shall be in full compensation for all ser- 
vices performed by them under the act, or under 
these general orders; but shall not include ex- 
penses necessarily incurred by them in publishing 
or mailing notices, in traveling, or in perpetuating 


mailing 





testimony, or other expenses necessarily incurred 
in the performance of their duties under the act 
and allowed by special order of the judge. 

3. The compensation allowed to trustees by the 
act shall be in full compensation for the services 
performed by them; but shall not include expenses 
necessarily incurred in the performance of their 
duties and allowed upon the settlement of their 
accounts, 


4. In any case in which the fees of the clerk, 
referee and trustee are not required by the act to 


be paid by a debtor before filing his petition to be 
adjudged a bankrupt, the judge, at any time dur- | 


ing the pendency of the proceedings in bank- 
ruptcy, may order those fees to be paid out of the 
estate; or may, after notice to the bankrupt, and 
satisfactory proof that he then has or can obtain 


the money with which to pay those fees, order | 
him to pay them within a time specified, and, if | 


he fails to do so, may order his petition to be dis- 
missed. 


XXXVI. Appeals. 


1. Appeals from a court of bankruptcy to a Cir- 
cuit Court of Appeals, or to the Supreme Court 


of a territory, shall be allowed by a judge of the | 


court appealed from or of the court appealed to, 
and shall be regulated, except as otherwise pro- 


vided in the act, by the rules governing appeals in | 


equity in the courts of the United States. 


2. Appeals under the act to the Supreme Court | 


United States from a Circuit Court of 
\ppeals, or from the Supreme Court of a terri- 
tory, or from the Supreme Court of the District 
of Columbia, or from any court of bankruptcy 
whatever, shall be taken within thirty days after 
the judgment or decree, and shall be allowed by 
a judge of the court appealed from, or by a justice 
of the Supreme Court of the United States. 

3. In every case in which either party is entitled 
by the act to take an appeal to the Supreme Court 
of the United States, the court from which the 
appeal lies, shall, at or before the time of entering 
its judgment or decree, make and file a finding of 
the facts, and its conclusions of law thereon, 
stated separately; and the record transmitted to 
the Supreme Court of the United States on such 
an appeal shall consist only of the pleadings, the 


of the 


judgment or decree, the finding of facts, and the 
conclusions of law. 


XXXVII. General Provisions. 


In proceedings in equity, instituted for the pur- 
pose of carrying into effect the provisions of the 
act, or for enforcing the rights and remedies given 
by it the rules of equity practice established by 
the Supreme Court of the United States shall be 
followed as nearly as may be. In proceedings at 
law, instituted for the same purpose, the practice 
and procedure in cases at law shall be followed 
as nearly as may be. But the judge may, by 
special order in any case, vary the time allowed 
for return of process, for appearance and pleading, 
and for taking testimony and publication, and may 
otherwise modify the rules for the preparation of 
any particular case so as to facilitate a speedy 
hearing. 

XXXVIII. Forms. 

The forms annexed to these general 

orders shall be observed and used, with such alter- 


ations as may be necessary to suit the circum- 
stances of any particular case. 


several 


- “ = 
DOG LAW. 

HE decision of the Supreme Court of Tennes- 
| see, in Citizens’ Rapid Transit Company v. 
| Dew, holding that a street railway company may 
| be liable in damages for negligently running over 
| and killing a dog, furnishes another valuable con- 
| tribution to the slowly accumulating mass of 
| ‘dog law.” Following some recent American de- 
| cisions and abandoning the rule of the common 
| law as being destitute of all justice and sense, the 
court hold in the first place that a dog is property, 
to which the law annexes a value, which may be 
shown by evidence, and that the owner of a dog 
has the same remedies for protecting his right of 
| property therein that he would have for protecting 
his right of property in any valuable chattel. Mr. 
Justice Wilkes, in giving the opinion of the court, 
says: “ The rule of the common law was technical 
| in the extreme, for, while it was not larceny by it 
| to steal a dog while living, it was larceny to steal 
his hide after he was dead. Large amounts of 
money are now invested in dogs, and they are 
extensively the subjects of trade and traffic. They 
are the negro’s associates, and often his only 
property, the poor man’s friend, and the rich man’s 
‘companion, and the protection of women and chil- 
dren, hearthstones and henroosts. In the earlier 
| law books it was said that ‘dog law’ was as hard 
| to define as was ‘dog Latin,’ but that day has 
passed, and dogs have now a distinct and well- 
established status in the eyes of the law.” 
| This is true. The dog has been the inseparable 
| and faithful companion of man, savage or civilized, 
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in every historic age. The dog starts with man in 
a savage or nomadic state and shares in his up- 
ward devélopment, and dwells with him when he 
goes to live in cities. It is not generally known 
that the dogs which wallow in their own filth in 
the streets of Constantinople, protected by the po- 
lice, and which have divided that great city into 
wards, precincts, republics, empires — whatever 
you may choose to call them — across the coter- 
minous lines of which nocturnal battles are fought, 
is the precise dog of the Greenland Eskimo and of 
the Icelander. Any person who has seen the dog 
in those different countries will verify the fact, and 
an investigation will probably show that the Turk- 
ish name for dog resembles the name which the 
Greenland Eskimo applies to the same animal, 
just as the Turkish word for canoe, caigue, is the 
same word which designates a canoe in both East 
and West Greenland — kaiak. 

The dog has not only inspired judges, as this 
opinion shows, but he has inspired poets of all 
ages and languages, and especially poets of the 
English language. Lord Byron was especially 
prolific in the passages which he devoted to the 
eulogy of dogs: 

“ My dog howls at the gate.” 

And another: 

“ Perchance my dog will whine in vain 
Till fed by stranger hands; 
But long ere I come back again, 
He’d tear me where he stands.” 

In this Lord Byron was mistaken, as he after- 
wards learned. If you allow a dog to lick your 
face and get the smell of your body you and he are 
fast friends for ever after; you have made a “ blood 
brotherhood” with each other. Lord Byron dis- 
covered that dogs were more constant and honest 
than men: 

“ Dogs or men! start not, for I flatter you in say- 
ing 

That ye are dogs — your betters far. Ye may 

Read, or read not what I am now essaying 

To show you what ye are in every way. 

As little will the moon stop for the baying 

Of wolves, will the bright muse withdraw one ray 

From out her skies. Then howl your idle wrath! 

While she still silvers o’er your gloomy path.” 

In other words, dogs were better than men, and 
men no better than wolves. But the poet best 
shows the human side of the dog’s character and 
of his own when describing the dog as the com- 
panion of man: 


“?Tis sweet to hear the watchdog’s honest bark 
Bay deep-mouthed welcome as we draw near 
home.” ° 
And again, in that gloomy poem in which the 
whole world is depicted as submerged in darkness 
—the wind still, the tides in their graves, ships, 
sailorless, rotting on the sea: 











“Even dogs assailed their masters, all save one, 
And he was faithful to a corse, and kept 
The birds and beasts and famished men at bay 
Till hunger clung them, or the drooping dead 
Lured their lank jaws; himself sought out no food, 
But with a piteous and perpetual moan, 
And a quick, desolate cry, licking the hand 
Which answered not with a caress, he died.” 
Much as we sympathize with Mr. Justice Wilkes 
in his exaltation of the honest dog, we may find 
room to doubt the conclusion of the court, so ably 
voiced by him, that, on a question of the damages 
which ought to be paid for the negligent killing of 
a dog, the pedigree of the dog may be shown, not 
only by books kept to register the same, but by 
general reputation, as in the case of human beings, 
On this subject the learned judge says in part: 
“ Much evidence is given in the case upon the 
question of the dog’s pedigree and ancestry. The 
objections made are that matters are at- 
tempted to be proven by general reputation, and 
this is characterized as hearsay. But the question 
of pedigree and ancestry is a matter of common or 
general reputation, whether the question concerns 
horses, cattle, dogs or men. The matter, from the 
very nature of things, depends upon reputation or 
common repute. It is shown that certain books 
are kept, and in them there is a registration of 
pedigrees, kept up for the information of the pub- 
lic, not only as to horses, but also as to cattle and 
dogs. 


these 


These are shown to be received as satis- 
factory evidence of pedigree in the same manner 
and upon the same idea as entries in family records 
of births, deaths and marriages are received with 
regard to the human family. It is true that in 
family records the entries in the books are usually 
made by relatives and friends of the person, but 
inasmuch as dogs have no relatives competent to 
make entries for them, it is allowable for such en- 
tries to be made by the owners, friends and ad- 
mirers of the dog. Upon the general question as 
to the admissibility of evidence of the dog’s pedi- 
gree, and the qualities and performances of his 
ancestors, we think there can be no doubt but that 
such evidence is competent. It is certainly com- 
petent to show pedigree upon the question of value 
of horses, cattle, and even sheep and swine— 
their different strains of blood; and, especially as 
to horses and cows, it is competent to show the 
qualities of the sires and dams and more remote 
ancestry, as these matters enter largely into the 
question of value. It is a matter of common 
knowledge that the same questions enter into the 
consideration of the value of dogs, not only such 
as are kept for common use, such as guard dogs, 
shepherd dogs, Newfoundland dogs, but also such 
as are kept for sporting purposes, such as gray, 
blood and fox hounds, bird dogs and others.” 


One who has had occasion to observe the 
numerousness with which all the canine gentry in 
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a township will unite in bestowing their gallant 
attentions upon a single canine beauty may be 
pardoned for having some doubt upon this ques- | 
tion of pedigree. But whether he is right or 
wrong in his view, Mr. Justice Wilkes has earned 
the gratitude of all dogs for his opinion. Dogs 
are liable to be forgetful, and to be run over by 
street cars, even by horse cars. The writer of this 
note has seen two dogs killed in this way under 
different corcumstances. The driver of a street 
car has no right to assume that a dog will be alert 
and get out of the way. He must check his car 
when necessary, and give him warning by the ring- 
ing of his bell, or the sounding of his gong, or the 
shouting of his voice. If Mr. Justice Wilkes were 
in Constantinople the dogs would elect him their 
emperor. They would put him on horseback, and 
then he might ride — 


“ Singing, singing, lustily singing, 
Down the road with his dog before, | 

Like the ritter of Nierenstein.” | 

And he would have full leave to hold his head | 
high and say: | 
“When I do ope my mouth, let no dog bark!” 
— American Law Review. | 


| 
a ——- 


LAW. 





’Mid sullen gloom and starless clouds that spanned | 
Across the new-born World; in dusky night 
When men bowed ‘neath the bloody 
might, 

When Force was rule and Battles filled the Land 
There came a Queen, a Goddess fair, whose hand 
Held high above the gloom a beacon light, 

A torch with flame that breathed Peace and Right | 
To warring Worlds where Chaos held command. 


sceptre’s 


This Goddess Queen was Law; and bright she 
shone 
With three-fold beauty ’gainst the demon Strife, 
That long had held an undisputed sway, 
Soon from the Land all dreaded feuds were gone, 
Harsh, cruel Wars gave way to peaceful Life, 
When Justice ruled and Night was changed to 
Day. 
— Paul J. Ragan, in Chicago Law Journal. 








APPROACHING THE CENTURY MARE. 


Hon. Austin SmitH, of WESTFIELD, N. Y., THE 
Oupest LAWYER IN THE STATE OF NEW York. 
H°*: AUSTIN SMITH, of Westfield, Chau- 

tauqua county, N. Y., enjoys the distinction 
of being the oldest lawyer in this State, according 
to his affidavit just filed with the clerk of the Court 
of Appeals in compliance with the law passed by 


the last legislature. 
He was born in what is now Lansing, Tompkins 


XU 


| tauqua county. 


| county, which position he held for four years. 








county, N. Y., on the 16th day of March, 1804; 
entered Hamilton College and graduated there- 
from in July, 1826; went to Fredonia, in Chau- 
tauqua county, in the fall of 1826, and became the 
principal of Fredonia Academy, the first in Chau- 
tauqua county. He was married to Sarah A. Mc- 
Mahan, daughter of Col. James McMahan, who 
was the first actual settler and pioneer of Chau- 
He was admitted as counsellor-at- 
law by the Supreme Court on the 18th day of 
May, 1838, and as solicitor and counsellor by the 
Court of Chancery of the State of New York on 
the 23d day of May, 1838. While teaching in 
Fredonia Academy he had also been a student of 


| law in the office of Crain & Mullet, and in Janu- 
| ary, 1830, he resigned his position as principal of 


said academy for the purpose of devoting himself 


| to the law. In February, 1830, he was admitted to 





| | 








HON. AUSTIN SMITH. 


practice in the county courts, and has continued 
such practice since in connection with the other 
courts. He located in Westfield in 1830, and be- 
came the law partner of Hon. Abram Dixon, and 
continued with him until about the year 1840, 
when he was appointed surrogate of Chautauqua 
In 


| 1850 he was elected member of assembly and was 





| 


re-elected in 1851. In 1851 he was a member of 
the judiciary committee, and in 1852 he was chair- 
man of the committee of ways and means. In 
1863, on recommendation of Secretary Chase, he 
was appointed examining agent of the treasury 
department for South Carolina and Florida, and 
afterwards tax commissioner of Florida. Politi- 
cally, Mr. Smith was a Whig and is a Republican. 
In 1830 he purchased the lot and erected the house 
thereon in which he has since resided. His son- 
in-law and law partner, M. D. Tennant, and his 
daughter, Mrs. M. D. Tennant, and their son, 
Arthur S., now reside with him. Mr. Smith re- 
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mained in quite active practice until about two 
years ago, having had a case in the Court of Ap- 
peals in 1884. I know nothing more befitting to 
be said of Mr. Smith than what was said of him 
by the Hon. Obed Edson, of the 


Chautauqua | 


county bar, who has had a personal acquaintance | 


with him for many years, Mr. Edson having been 
the author of a “ History of Chautauqua County,” 
published in 1894, in which he says: ‘“ And now, 
after more than sixty years of professional life, in 
the possession of physical health and mental pow- 
ers, urbane and courteous in manners, and a keen 
wit, he is to a limited extent engaged in the prac- 
tice of law, with a generation of lawyers around 
him that have reached or passed their prime, not 
one of whom even knew in their childhood the 
cotemporaries of his early years, except by their 
reputation. Mr. Smith possesses a sound judg- 
ment, a discriminating mind and other good quali- 
ties of an able lawyer. He has been an astute 
counsellor and an able advocate. Forcible and 
logical, he sought rather to convince than to per- 
suade. Strong and plain of speech, of a shrewd 
and discerning mind, he was always effective with 
the jury and the court, and in view of his long 
and honorable service he may well be considered 
the Nestor of the Chautauqua county bar. He 
has devoted the most of his life to his profession, 
and has not sought political preferment. The es- 
teem in which his abilities were held while mem- 
ber of assembly is attested by the fact that the first 
year of his service in the legislature he was made 
a member of the judiciary committee, the second 
in importance in the assembly. In his last term 
he was chairman of the committee of ways and 
means, the highest position next to the speaker. 
During his long professional and public career no 
has ever ventured to insinuate a doubt re- 
specting his honesty or integrity.” I may with 
propriety add that he still enjoys reading his daily 
paper, and also his evening game of whist, accom- 
panied by his “fragrant Havana,” and he finds 
much pleasure in the fact that he went to the polls 
and voted for the governor-elect, the Hon. Theo- 
dore Roosevelt, at the last State election. 
W. D. TENNANT. 
WESTFIELD, CHAUTAUQUA Co., N. Y., Nov. 28, 


1898. 
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LATE WAR'REVENUE DECISIONS.’ ! 


ERCHANTS do not bring themselves within 
the definition of bankers in the first para- 
graph of section 2, in the Act of June 13, 1808, by 
reason of selling their own drafts to their cus- 
tomers; they are not on this account required to 
pay special tax as bankers. 


A fair or entertainment given by a fraternal 
organization, the proceeds of which are to be 
devoted to “ sick benefits” or like objects, is not 


such an exhibition or show as is contemplated by 








Gees aD ee 


the eighth paragraph of section 2 of the Act of 
June 13, 1898; special tax is not required to be 
paid therefor nor is special tax required to be 
paid under that paragraph for a “ harvest home” 
festival. 

Manufacturers of chewing gum are not privi- 
leged to remove the same from stamped packages 
and repack it in unstamped packages for the use 
of their salesmen for distribution by them as free 
samples, or for any other purpose. The removal 
of samples from stamped packeges, and placing 
the same in unstamped packages, will be in viola- 
tion of the object of the statute requiring a stamp, 
and of section 23, Act of June 13, 1808. 

Special tax must be paid for every branch office 
established by a broker in the legitimate broker- 
age business where the employe in charge of such 
branch office not only receives and transmits 
orders with the money to the main office, but also 
receives from the main office moneys for distri- 
bution to customers, or keeps accounts with the 
customers, at the branch office, or does other 
business with relation to the transactions of brok- 
ers at such branch office. Separate special tax 
must be paid and a separate stamp taken out for 
every “ bucket shop,” whether such office is called 
a branch office or a main office. 


‘hat the Law Decides. 





One exercise of the legislative power to make 
an apportionment of the State based on the last 
Federal census under Ill. Const., art. 4, § 6, pro- 
viding that the general assembly shall apportion 
the State every ten years by dividing the popula- 
tion as ascertained by the Federal census, is held. 
in People, Mooney, v. Hutchinson ([Ill.] 40 L. R. 
A. 770), to exhaust the power and to preclude a 
change of the apportionment until the conditions 
provided for in the Constitution shall again exist 

Insurance on merchandise kept for an illegal 
business, such as a stock of drugs and liquors kept 
by a dealer who did not have the permit required 
by law to sell them, is upheld in Erb v. German- 
American Ins. Co. ([Iowa] 40 L. R. A. 845). 
against the claim that it was void as against public 
policy. With this case is a review of the author- 
ities on this somewhat unique question of the 
validity of insurance on property illegally used. 

A promoter who transfers to a corporation land 
purchased by him before the corporation was 
formed is held, in Milwaukee Cold Storage Co. v. 
Dexter ([Wis.] 40 L. R. A. 837), to be not subject 
to any liability to the corporation for the amount 
received by him in excess of what he paid, if he 
made no misrepresentations or false statements 
about the matter, and all the subscribers had op- 
portunity to ascertain the condition and value of 
the land and knew the price charged, although he 
did not disclose to them the amount which he 
paid. 
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Legal Laughs. 





Someone tells a story of a judge who could not 
control his temper and so could not control other 
people. One day there was unusual disorder in 
the court room, and at last the judge could endure 
it no longer. 

“It is impossible to allow this persistent con- 
tempt of court to go on,” he exclaimed, “and I 
shall be forced to go to the extreme length of tak- 
ing the one step that will stop it!” 

There was a long silence; then one of the lead- 
ing counsel rose and with just a trace of a smile 
inquired: “ If it please your honor, from what date 
will your resignation take effect?’ — Exchange. 

Sic ah cleats 
English Notes. 
The life-sized marble bust of the late Judge 
Thomas Hughes, the author of “ Tom Brown’s 
School Days,” 
the studio of Mr. T. Brock, R. A., is pronounced 
by all who have seen it to be an admirable like- 
ness of the deceased. The question as to the site 





which has just been completed in | 


which the statute will finally occupy at Rugby | 


will not be decided until the next meeting of the 
executive committee, which Mr. Goschen is 
chairman. 


of 


Mr. Sidney Lee, in his ‘“‘ Life of Shakespeare,” 
will not hear of Shakespeare having been at one 
time a printer or a lawyer’s clerk; but he ingeni- 
ously accounts for the poet’s legal knowledge by 
the supposition that he had followed with close 
attention the many lawsuits in which his father 
was engaged. 

The following advertisement appeared in the 
Morning Post of Wednesday last: “ A young mar- 
ried man, with family, has lost in speculation half 
of a sum of money of which he is a trustee, and 
for which he must shortly give account; is the case 
worthy the consideration of any benevolent per- 
son who would prevent this exposure and ruin? 
Advertiser would gladly hand over the remainder 
of the trust money as a guarantee to anyone who 
would give him a fresh start in life ” The 
benevolent person who considers the case worthy 
of consideration will doubtless appreciate the 
admirable efficacy of the guarantee offered by this 
remarkable young man with family. — Solicitor’s 
Journal. 





-_ ~ - 


Legal Hotes of Pertinence. 


In an action heard before his Honor, Judge | 


Bacon, at Whitechapel County Court, last Tues- 
day, says the Law Times (London), 
Simmonds, of Hyde Park Mansions, 








Mrs. | 
claimed | 


compensation from a caterer named Bond for | 


damages to a dress. 


It appeared that the plain- | 


tiff was at a dinner given in connection with a | 


wedding, and a waiter dropped a dish of white- 


bait on to her lap. A dressmaker had estimated 
that the renovation of the garment would cost £4. 
The plaintiff said the dress cost ten guineas, and 
she had only worn it once. Eventually his honor 
gave judgment for two guineas and costs. 

Judge Thompson, sitting at Cincinnati, Ohio, 
on the 2d inst., decided an important point in a 
copyright suit brought by Emanuel Lederer 
against McKee Rankin, Nance O’Neill and 
Thomas McVicker. The plaintiff sought to re- 
strain the defendants from producing the play of 
“Magda,” of which he claimed to hold the copy- 
right for America. The defendants moved to set 
aside the service on the ground that the defendants 
were not residents of the district. The court 
held that in cases of patent rights or copyrights, 
service could be had at any point where the 
defendants could be found, and that this class of 
suits was not affected by the statute governing 
service in other suits in the United States courts. 

A lesson to magicians is to be found in the 
experience of Mr. J. N. Maskelyne, well known 
for his entertainments of an apparently magical 
nature at Egyptian Hall in London. One of the 
most startling and curious features of his pro- 
gramme is a box trick, and he has been accus- 
tomed to offer orally from the stage a gift of £500 
to any one who should produce the same trick 
by like mechanism. Two clerks in a foundry at 
Deptford endeavored to solve the problem, and, 
believing that they had done so, exhibited their 
contrivance to Mr. Maskelyne and demanded the 
money. He refused to pay it on the ground that 
their device was not a correct imitation of his. 
Thereupon the young gentlemen brought suit and 
they have just obtained a verdict against him in 
the Queen’s Bench Division of the High Court of 
Justice for the full amount claimed. Now that the 
public realize that serious liability attaches to 
offers of this kind, more attention will probably 
be paid to them, and more care will doubtless be 
taken in making them. 

Superior Judge Buckles, on the 26th ult., handed 
down a decision at Suisun, Cal., holding that a 
person can acquire property as the direct result 
of his own crime. Louis, Frank, Arthur, Thomas 
and Susie Belew were brothers and sister. Touis 
and Susie were unmarried and all possessed estates 
in their own right. The father and mother were 
both dead. Frank was without funds and pos- 
sessed of a family with whom at the time he was 
not living. He murdered Louis and Susie with no 
apparent motive except to succeed to a portion of 
their respective estates. He pleaded guilty and 
was hanged. The petition for the distribution of 
the estate of Susie and Louis Belew asked that the 
said estate be distributed in equal shares to the 
surviving brothers and to the estate of Frank 
Belew. One of the brothers filed an objection to 
any distribution being made to the estate of Frank 
Belew on the ground that he, having murdered 
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his brother and sister, could not succeed to any of | —A sealed verdict opened and read by the clerk 
the estate left by them. To this a general demur- | 
rer was interposed and sustained, Judge Buckles | 


declaring that unless the court can change the 
Code of Civil Procedure, the estates of Louis and 


Susie Belew must be distributed in equal parts to | 


the estate of the murderer, Frank Belew, and to 
the two surviving brothers.— Chicago Law 
Journal. 


— + --——_ 


Rotes of Recent American Becisions | 


in open court in the absence of the jury is illegal 
and judgment thereon void. Jeopardy.—In a 
criminal trial where all the proceedings of the 
court, up to the time of the retirement of the jury, 
have been regular, and the accused agrees that 
the jury may return a sealed verdict and separate, 


| and such sealed verdict is returned to the clerk 
and read by him in open court in the absence of 
| the jury, the prisoner has been in jeopardy, and 


i] 


Common Carrier — Consignment — Delivery — | 
Replevin. —1. Where property is intrusted to a | 


common carrier for transportation addressed to 
one person “in care of” another, delivery to the 
latter is sufficient delivery to exempt the carrier 
from any further responsibility or liability. 
2. But where the person in whose care the prop- 
erty is addressed refuses to receive it, and the 
principal consignee is known, the carrier is bound 
to surrender it to him on demand, and is liable to 
an action of replevin upon its refusal to do so. 
3. The rule that facts which show that there is 
another party in interest will overcome the pre- 
sumption that the consignee is entitled to the pos- 
session of property consigned to him can have no 
application where the only other party having an 
apparent interest has refused to receive the prop- 
erty and expressly disclaims any interest in it. 
U. S. Express Co. v. Hammer et al., Indiana 
Sup. Court. Opinion in full in Daily Reporter 
(Indianapolis), Nov. 30, 1808. 

Negligence — Contributory Negligence — In- 
structions. —1. Where a street car has stopped to 
allow passengers to get off, and a passenger, with- 
out unreasonable delay, has risen from her seat 
for that purpose, and while in the act of stepping 
off the car is negligently put in motion and she is 
thrown to the ground and injured, her right to 
recover for the injury is not, as matter of law. 
impaired by the fact that she may have stepped 
from the car with her back to the front of the 
train and without taking hold of the car. 2. And. 
under such circumstances, an instruction to the 
jury, that if they found the plaintiff was negligent 
in thus alighting, she could not recover, is error 


for which a judgement in favor of the defendant | 
will be reversed. Rouser v. Wash. & George; | 


town R. R. Co., Court of App.. Dist. of Col. 
Decided Oct. 21, 1&8. 

Trial by Jury — Sealed Verdict in Criminal Case 
— Read in Absence of Jury — Sentence Thereon 
Void — Jeopardy — Habeas Corpus. — Habeas 


Corpus — Discharge of Prisoner. — Tf the prisoner 
has been committed by the sentence of a court of 
competent iurisdiction. no other court of concur- 
rent. or of superior. jurisdiction can discharee 
him on habeas corpus. unless the jiudement upon 
which he is imprisoned is absolutely void. Sealed 
verdict — must be read in the presence of the jury. 





cannot be again tried for the same _ offense. 
People, etc., ex rel. Jeremiah Corridon, v. Mc- 
Langhrey, Warden, etc., Circuit Court of Cook 
Co., Ill. Opinion in full in Chicago L. J., Dec. 2, 
1808. 


Aew Hooks and New Editions. 


Town and County Officers’ Manual, Containing 
all Laws Relating to the Affairs of Towns 
and Counties, and the Powers and Duties of 
Town and County Officers. Edited by Frank 
B. Gilbert, of the Albany County Bar. 1808. 
Matthew Bender, Albany, N. Y. 

In this excellent work the author has sought to 
logically arrange, under appropriate heads, all the 
laws of the State in which town and county officers 
are interested. He truly says, in his preface to 
the work, that the duties of such officers are so 
interlaced that in many instances it is impracti- 
cable to separate them; hence, if a town or county 
officer would know all his duties well, he must be 
familiar with those of other officers. The county 
law, the town law, the highway law, the general 
municipal law, the public officers law, such parts 
of the tax law as relates to the duties of town 
assessors and collectors, and such part of the poor 
law as relates to the duties of the town and 
county poor officers, together with all other stat- 
utes affecting the powers and duties of town and 
county officers, are included in this work. 

Other valuable features are digest of fees of all 
town and county officers: explanatory notes and 
forms at the end of sections, and cross references 
to all other similar provisions found in the work. 
The chief aim has been to make the manual easy 
for use by town and county officers not learned in 
the law. and an examination convinces us that the 
author has admirably succeeded. 


- 


ROOKSE AND PAMPHTLFETS PEAVIVED 


Some Notes on Chemical Jurisprudence. A 
Digest of Patent-Law Cases involving Chemistry 
By Harwood Huntington. 

General Digest. American and Foreign. Quar- 
terly advance sheets. Nio. 9, October. 1808. The 
Lawyers’ Co-onerative Pub. Co..Rochester. N. Y. 

The National Bankruptcy Law. 
ered bv Nathan Morris, of Indiananolis. before 
the Indiana Bankers’ Association, at Indianapolis. 


| Nov. TS. T1808. 


Address deliv-, 
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